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United States and Great Britain have between them the exclusive 
right of navigating the lakes. The St. Lawrence connects them 
with the ocean. The right to navigate both (the lakes and the 
ocean) includes that of passing from one to the other ; through the 
natural link." Correspondence of 1826, 33 Niles' Register, 411 
et seq. 

Mr. Wheaton has expressed similar views on the right to navigate 
straits, (Wheat. Int. Law, 240, 250,) and applied them to the ques- 
tion of the Banish Sound dues — concerning the right to which our 
government took the same ground which had been asserted on the 
St. Lawrence. Both questions are now set at rest by treaty, and 
our vessels have the right of passage to the ocean unmolested. 10 
St. U. S. 1091. (Reciprocity Treaty.) 

The lake commerce being in fact maritime in its nature, and 
having been thus recognized as such by all the departments of the 
federal goverment, and regulated as such by congress, we cannot 
hesitate so to consider it in construing the act in question. And 
being satisfied that the inland navigation mentioned in the act can- 
not properly comprehend the maritime commerce of the lakes, we 
are of the opinion that the plaintiff in error is not liable for the pro- 
perty destroyed by fire on the propeller Spaulding, such fire not 
having been caused by design or negligence ; and that the court 
below erred in charging the jury that the navigation of the lakes 
was inland navigation within the meaning of the act of Congress. 



In the Supreme Court of Ohio. 

ANDREW D. ROGERS, ASSIGNEE OP PETER MURRAY VS. JOHN MERAUDA, 
ASSIGNEE OF DEVER AND MURRAY ET AL. 

1. It is a rule of equity in the distribution of the joint and separate assets of insol- 
vent partners, that the individual assets of a partner be first applied to the debts 
of his individual creditors, and the partnership assets first to the partnership 
debts — the preference of the separate creditors in the individual property result- 
ing as a necessary correlative from the priority of the joint creditors, in the joint 
effects inseparable from the nature of the relation of the partners to each other. 
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2. This rule does not apply when there is no joint estate for distribution, and no living 
solvent partner. 

8. But where there are both joint and separate effects for distribution, the joint 
creditors can, in equity, only look to the surplus of the separate estate of a part- 
ner, after the payment of his individual debts : 

4. And the individcal creditors can, in like manner, only seek distribution from 
the partnership effects, out of the surplus of the joint fund after payment of the 
partnership debts. 

5. The individual creditors of a partner are not entitled to an equal distribution 
with the partnership creditors out of the joint effects, on account of an indebtedness 
of the firm to such partner for money loaned by him to the firm, unless the money 
loaned was obtained by the firm fraudulently, or advanced by the partner with 
an improper design to augment the joint estate by a reduction of the separate 
estate. 

This ia a petition in error to reverse the judgment of the Common 
Pleas of Clark County. The original proceeding was a petition for 
an order of distribution of the separate or individual assets of an 
insolvent partner as between separate and partnership creditors. 

It appears from the record that about the 13th, of June 1854, 
Peter Murray, an insolvent debtor, made an assignment of all his 
estate, real and personal, to the plaintiff, in trust for the payment 
of his individual creditors, in proportion to the amount of their 
respective demands. Though possessed of a large and valuable 
estate, it had been found insufficient to pay his separate debts and 
liabilities in full. At the date of his failure and assignment, he was 
a partner with John W. Dever, in a mercantile firm, under the name 
and style of Dever and Murray ; which firm had also become insol- 
vent, and likewise Dever ; and the firm had made an assignment of 
the partnership property and assets, about the same time, to John 
Merauda, one of the defendants, in trust for the payment of the joint 
debts or liabilities of the firm. 

In this condition of affairs, the partnership creditors, although 
they have filed their claims with the assignee of the firm for their 
distributive shares out of the partnership property, claim the right 
to be admitted to a participation in the dividends of the separate 
estate of Murray pari passu with his individual creditors ; while 
the latter deny the right, and insist that his separate estate shall be 
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applied to the satisfaction of his individual debts in preference to his 
partnership debts. 

It appears further, that Murray, besides advancing his part of the 
capital of the firm, also loaned money to the firm, to a large amount, 
for which he held the obligations of the firm, which obligations, by 
the assignment of Murray, came to the hands of the plaintiff, who 
has presented the same to the assignee of the firm 5 and claims to 
have the same paid out of the assets of the firm pari passu with 
the partnership debts. That the other creditors resist this, and he 
asks an order of distribution to that effect out of the partnership assets. 

The defendants demurred to the petition. The court below sus- 
tained the demurrer, and gave judgment in favor of the defendants. 
And the petition in error is filed to review and reverse this pro- 
ceeding. 

S. ft. R. Mason, attorneys for the plaintiff. 

Conover ft Craighead, and Anthony ft Qoode, atty's for deft. 

The opinion of the court was delivered by 

Hartley, C. J. — Two questions are presented for determination 
in this case. The first is, whether, in the distribution of the assets 
of insolvent partners, where there are both individual and partner- 
ship assets, the individual creditors of a partner are entitled to be 
first paid out of the individual effects of their debtor, before the 
partnership creditors are entitled to any distribution therefrom. It 
is well settled that, in the distribution of assets of insolvent partners 
the partnership creditors are entitled to a priority in the partnership 
effects ; so that the partnership debts must be settled, before any 
division of the partnership funds can be made among the individual 
creditors of the several partners. This is incident to the nature of 
partnership property. It is the right of every partner to have the 
partnership property applied to the purposes of the firm ; and the 
separate interest of each partner in the partnership property, is his 
share of the surplus after the payment of the partnership debts. 
And this rule, which gives the partnership creditors a preference in 
the partnership effects, would seem to produce in equity a correspond- 
ing and correlative rule, giving a preference to the individual credi- 
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tors of a partner in bis separate property ; so that partnership credi- 
tors, can, in equity, only look to the surplus of the separate property 
of a partner, after the payment of his individual debts ; and on the 
other hand, the individual creditors of a partner can in like manner, 
only claim distribution from the debtors interest in the surplus of 
the joint fund, after the satisfaction of the partnership creditors. 

The correctness of this rule, however, has been much controverted ; 
and there has not been always a perfect coincidence in the reasons 
assigned for it by those courts which have adhered to it. By some, 
it has been said to be an arbitrary rule established from consider- 
ations of convenience ; by others, that it rests on the basis, that a 
primary liability attaches to the fund on which the credit was given 
that in the contracts with a partnership, credit is given on the sup- 
posed responsibility of the firm ; while in contracts with a partner as 
an individual, reliance is supposed to be placed on his separate 
responsibility. 3 Kent Com. 65. And again, others have assigned 
as a reason for the rule, that the joint estate is supposed to be bene- 
fited to the extent of every credit which is given to the firm, and 
that the separate estate is, in like manner, presumed to be enlarged 
by the debts contracted by the individual partner ; and that there is 
consequently a clear equity in confining the creditors, as to prefer- 
ences to each estate respectively, which has been thus benefited by 
their transactions. 1 Har. & Gill's R. 96. But these reasons are 
not entirely satisfactory. So important a rule must have a better 
foundation to stand upon, than mere considerations of convenience, 
and practically it is undeniable, that those who give credit to a 
partnership, look to the individual responsibility of the partners, as 
well as that of the firm ; and also those who contract with a partner 
in his separate capacity place reliance on his various resources or 
means, whether individual or joint. And inasmuch as individual 
debts are often contracted to raise means which are put into the 
business of a partnership, and also partnership effects are often with- 
drawn from the firm and appropriated to the separate use of the 
partners, it cannot be practically true, that the separate estate has 
been benefited to the extent of every credit given to each individual 
partner, nor that the joint estate has retained from the separate 
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estate of each partner, the benefit of every credit given to the firm. 
Unsatisfactory reasons may weaken confidence in a rule which is 
well founded. 

What then is the true foundation of the rule, which gives the 
individual creditor a preference over the partnership creditor in the 
distribution of the separate estate of a partner ? To say that is a 
rule of general equity, as has been sometimes said, is not a satisfac- 
tory solution of the difficulty ; for the very question is, whether it 
be a rule of equity or not. In the distribution of the assets of 
insolvents, equality is equity ; and to say, that the rule which gives 
the individual creditor a preference over the partnership creditor in 
the separate estate of a partner is a rule of equality, does not still 
rid the subject of difficulty. For leaving the rule to stand, which 
gives the preference to the joint creditors in the partnership pro- 
perty, perfect equality between the joint and individual creditors is 
perhaps rarely attainable. That it is, however, more equal and 
just, as a general rule, than any other which can be devised, con- 
sistently with the preference to the partnership creditors in the joint 
estate, cannot be successfully controverted. It originated as a con- 
sequence of the rule of priority of partnership creditors in the joint 
estate; and for the purposes of justice, became necessary as a corre- 
lative rule. With what semblance of equity could one class of 
creditors in preference to the rest be exclusively entitled to the 
partnership fund, and concurrently with the rest entitled to a dis- 
tributive share out of the separate estate of each partner ? The 
joint creditors are no more meritorious than the separate creditors ; 
and it frequently happens that the separate debts are contracted to 
raise means to carry on the partnership business. Independent of 
this rule, the joint creditors have as a general thing a great advan- 
tage over the separate creditors. Besides being exclusively entitled 
to the partnership fund, they take their distributive share in the 
surplus of the separate estate of each of the several partners, after 
the payment of the separate creditors of each. It is a rule of equity, 
that where one creditor is in a situation to have two or more distinct 
securities or funds to rely on, the court will not allow him, neglect- 
ing his other funds, to attach himself to one of the funds to the 
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prejudice of those who have a claim upon that, and no other to 
depend on. And besides the advantage which the joint creditors 
have arising, from the fact that the partnership fund is usually much 
the larger, inasmuch as men in trade in a great majority of cases, 
embark their all, or the chief part of their property in it, — and besides 
their distributive rights in the surplus of the separate estate of the 
other partner, the joint creditors have a degree of security for their 
debts, and facilities for recovering them, which the separate creditors 
have not ; they can sell both joint and separate estate on an execu- 
tion, while the separate creditor can sell only the separate property, 
and the interest in the joint effects that may remain to the partner 
after the account of the debts and effects of the firm are taken, as 
between the firm and its creditors, and also as between the partners 
themselves. With all these advantages in favor of partnership 
creditors, it would be grossly inequitable to allow them the exclusive 
benefit of the joint fund, and then a concurrent right with individual 
creditors to an equal distribution in the separate estate of each 
partner. What equality and justice is there in allowing partnership 
creditors who have been paid eighty per cent on their debts out of 
the joint fund, to come in pari passu with the individual creditors 
of one of the partners, whose separate property will not pay twenty 
per cent, to his separate creditors ? How could that be said to be 
an equal distribution of the assets of insolvents among creditors ? 
It is true, that an occasional case may arise where the joint effects 
are proportionably less than the separate assets of an insolvent 
partner. But as a general thing, a very decided advantage is given 
to the partnership creditors, notwithstanding this preference of indi- 
vidual creditors in the separate property. And that advantage 
arising out of the nature of a partnership contract, is unavoidable 
Some general rule is necessary ; and that must rest on the basis of 
the unalterable preference of the partnership creditors in the joint 
effects, and their further right to some claim in the separate property 
of each of the several partners. The preference therefore, of the 
individual creditors of a partner in the distribution of his separate 
estate, results as a principle of equity from the preference of partner- 
ship creditors in the partnership funds, and their advantage in 
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Laving different funds to resort to, while the individual creditors 
have but the one. 

It has been argued, that partnership contracts are several as well 
as joint, and consequently, have an equal legal right with separate 
creditors upon the individual property of a partner. But the right 
of partnership creditors against the separate property of individual 
partners in proceedings at law is not in controversy. The question 
here relates to the relative equitable rights of two classes of creditors 
in the distribution of the estates of insolvents. Much of the confu- 
sion upon this subject has arisen from confounding the abstract rights 
of creditors in proceedings at law, with their relative rights to an 
equitable adjustment in marshaling the assets of insolvents in 
chancery. The rule here adopted appears to have been followed in 
England for near a century and a half. We find it distinctly 
recognized in the case of Ex parte Growder 2 Vernon 706, decided 
in 1715. And in Ex parte Cook, 2 Peere Williams, 500. Lord 
Chancellor King declared it settled as a rule of convenience in 
bankruptcy, that joint creditors should be first paid out of the 
partnership estate, and the separate creditors out of the separate 
estate of each partner ; and if there be a surplus of the joint estate 
after paying the joint creditors, the share of each partner should be 
distributed to his separate creditors ; and if on the other hand there 
should be a surplus of the separate estate of a partner after the 
satisfaction of his individual creditors, it should be applied to any 
deficiency of the joint funds in satisfaction of the partnership debts. 
Lord Hardwicke followed the same rule in Ex parte Hunter, 1 
Atkins 228. But it appears, that in Ex parte Hodgson, decided 
in 1785, 2 Bro. Ch., Lord Thurlow made an innovation on the rule 
in bankruptcy, declaring that there was no distinction between 
joint and separate creditors ; that they ought to be paid out of the 
bankrupt's estate and his moiety of the joint estate; and that the 
joint creditors ought to come in pari passu with the separate credi- 
tors. This ruling of Lord Thurlow, appears to have had reference 
to proceedings at law and in bankruptcy, for it is said, that con- 
sistently therewith, it was competent for the assignees to confine the 
joint creditors, where there was a joint estate, to that fund exclusively 
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by filing a bill in equity against the other partners, and obtaining 
an iujunction on the order in bankruptcy. But how far this inno- 
vation went in practice to affect the ultimate rights of the parties, 
is wholly immaterial, inasmuch as Lord Lougborough, in ex parte 
JElton, 3 Ves. Jr. 238, in the year 1796, restored the rule which 
previously prevailed, holding that the rule introduced by the case 
of Hodgson was inconvenient, inasmuch as every order which he 
passed in bankruptcy, giving a joint creditor a dividend out of the 
separate estate of a partner would give rise to a bill in equity on 
the part of the separate creditors, to restrain the order and secure 
the application of the separate estate to the satisfaction of the separate 
debts ; and although it was adjudged that a joint creditor might prove 
his claim under a separate commission, yet he could not receive any 
dividend therefrom until the amount of his distribution in the joint 
fund could be ascertained, and the claims of the separate creditors 
satisfied. And the opinion of the Lord Chancellor, in this case, puts 
an end to the assertion which has been sometimes made, that this 
rule was peculiar to proceedings in bankruptcy. Touching this he 
said : " If it stands as a rule of law, we must consider, what I have 
always understood to be settled by a vast variety of cases, not only 
in bankruptcy, but upon general equity, that the joint estate is 
applicable to the partnership debts, and the separate estate to the 
separate debts." Again, in speaking of the inconvenience of Lord 
Thurlow's rule, he said : " What I order here to day, sitting in bank- 
ruptcy, I shall forbid to morrow, sitting in chancery ; for it is quite 
of course to stop the dividend on a bill filed. The plain rule of 
distribution is that each estate shall bear its own debts. The equity 
is so plain, that it is of course upon a bill filed." 

Lord Eldon with some characteristic doubts and misgivings con- 
sistently followed this rule of his immediate predecessor. Chiswell 
vs. Gray, 9 Ves. 126 ; Button vs. Morrison, 17 Ves. 207. And it 
has since remained the settled law of England, applicable not simply 
to proceedings in bankruptcy, but as a general rule of equity in the 
distribution of the assets of insolvents. The supposition that this 
rule arose from any provision of the statutes concerning bankruptcy 
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in England is a mistake, it was long and well settled as a rule of 
equity, before any statute was enacted touching this subject. It 
does not appear to have been sanctioned by any positive enactment 
until the statute of 6 Geo. 4, c. 16, s. 16. 

It is not a little remarkable that this rule of equity, so long settled 
and acted on in England, should have encountered so much opposi- 
tion as it has in the courts of the several States in this country. 

In Pennsylvania the rule was supposed to have been discarded 
by a majority of the court, in' the case of Bell vs. Newman, 5 Serg. 
& R. 78, decided in 1819 ; and the rule adopted in that case was, 
that where a surviving partner dies indebted to partnership and also 
to individual creditors, and leaving joint assets, and also separate 
assets, the separate creditors should receive as much out of the 
separate property, as the joint creditors could receive from the 
separate portion or share of such partner in the joint property ; and 
that then, the balance of the separate property should be divided 
pro rata among both classes of creditors. This was placed partly 
on the ground of equity, and partly on the ground of a statute 
directing equality of distribution of the assets of deceased persons. 
Judge Gibson, however, dissented, insisting forcibly on the rule 
adopted in England, as a general principle founded in equity. And 
it has been insisted, that this case did not strictly fall within the 
application of the principle, inasmuch as the estate to be distributed 
in that case was the estate of a surviving partner, against which 
the claims of the joint creditors were as purely legal as those of the 
separate creditors. And Chief Justice Tilghman remarked, in the 
opinion in that case, that " no rule was intended to be laid down 
which may affect cases differently circumstanced." The case of 
Sperry's Estate, 1 Ashmead 347, did not as it appears, directly affect 
question, inasmuch as it came fully within the exception, that where 
there is no joint fund, and no solvent partner, the separate and joint 
creditors should be paid ratably out of the separate estate. The 
question was again brought to the attention of the court in that 
State, in Walker vs. Eyth, 25 Penn. St. R. 216, when the opinion 
was expressed, that it is a rule of equity, " that where there are 
partnership and separate creditors, each estate should be applied 
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exclusively to the payment of its own creditors : the joint estate to 
the joint creditors, and the separate estate to the separate creditors." 
But the question was not directly decided, the decision of the case 
being put upon another ground. So that the general principle in a 
case proper for its application, is said to remain still an open ques- 
tion in Pennsylvania, 1 Amer. L. Cases, 483. 

In Virginia the question was presented in 1848, in the case of 
Morris's Adm'r vs. Morris's Adm'r, 4 Grattan R. 293, and was 
elaborately discussed on both sides ; but the court was equally divided 
on the question of the adoption of the rule as a general rule of 
equity, and the decision of the case was put on other grounds. 

In New Jersey, in the case of Wzsham vs. Lippincott, 1 Stock- 
ton's Ch. R. 353, the rule was doubted as a general principle of 
equity, although the point was not decided. 

In Vermont, in the case of Bardwell vs. Perry et al. 19 Verm. 
R. 292, the rule was discarded as a principle of equity, with this 
qualification, that the separate creditors could require in equity, that 
the joint creditors should first exhaust the partnership funds before 
coming in with the separate creditors of a partner for a pro rata 
distribution out of his separate estate. 

It does not appear that the doctrine of the English courts, on this 
subject, was ever adopted as a rule of equity by the courts in Massa- 
chusetts ; but it is said, that a statute was enacted in that State, in 
1848, providing as a rule for the distribution of insolvent's estates, 
that the net proceeds of the separate estate shall go to the separate 
creditors, and of the partnership estate to the joint creditors. 

The rule appears to have been discarded in Connecticet, in the 
case of Camp vs. Q-rant et al. 21 Conn. R. 41 ; and also in Missis- 
sippi, in the case of Dahlgran Adm'r vs. Duncan, 7 Sm. & Mars. 
R. 280. But it was adopted in Alabama, in Bridge vs. M' Cullough, 
27 Ala. R. 661. 

In New York, it has been adjudged, that the rule of equity was 
uniform and stringent ; that the partnership property of a firm shall 
all be applied to the partnership debts to the exclusion of the 
creditors of the individual members of the firm ; and that the credi- 
tors of the latter are to be first paid out of the separate effects of 
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their debtor before the partnership creditors can claim anything 
therefrom." Jackson vs. Cornell, 1 Sandf. Ch. R. 348. The history 
of the English rule was somewhat revived by Chancellor Kent, in 
Murray vs. Murray, 5 Johns. Ch. R., 60 ; and upon full consideration 
adopted as a rule of equity, by Chancellor Walworth, in Wilder vs. 
Keeler, 3 Paige R. 517 ; Payne vs. Matthews, 6 Paige 19 ; Hutchin- 
son vs. Smith, 7 Ibid 26. 

The same doctrine was adopted by Chancellor Dessaussure, in South 
Carolina, as early as 1811, in Woddrop vs. Ward, 3 Dess. Eq. R. 
203 ; and also, by the Supreme Court of New Hampshire, in Jarvis 
vs. Brooks, 3 Foster 136. 

The subject was very fully reviewed in the Court of Appeals of 
Maryland, in MeCulloh vs. Dashiell's Adm'r, 1 Har. & Gill, 96; 
wherein it was settled in that State, that in equity the individual 
creditors of a partner were entitled to a preference over the joint 
creditors in the distribution of the separate estate of their debtor. 

And the same doctrine was settled by the Supreme Court of the 
United States, on full consideration, in Murrill et al. vs. Neil et al. 
8 How. 414. And it has been laid down generally by the elementary 
writers both in England and in this eountry, as a settled rule 
of equity. Story in his work on Partnership ch. 15, sees. 365 & 
366, says : 

"This principle of equity jurisprudence, that the joint creditors shall be entitled 
to a priority of payment out of the joint effects, and the separate creditors to a like 
priority out of the separate effects before the other class of creditors shall be entitled 
to any portion of the surplus is not, perhaps, under all its aspects, so purely artifi- 
cial as it has sometimes been suggested to be ; at least it has been often relied upon 
as the dictate of natural justice." 

It is true, the same author, in sec. 377, of the same work, qualifies 
this opinion as follows : 

" This rule, although now firmly established, stands as much, if not more, upon 
the general ground of authority and the maxim stare decisis, than upon the ground 
of any equitable reasoning;" and further that "after the repeated doubts which 
have been expressed npon the subject by the most eminent judges, it is not perhaps 
too much to say that it rests on a foundation as questionable and as unsatisfactory 
as any rule in the whole system of our jurisprudence." 
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And he adds : 

"Such as it is however, it is for the public repose that it should be left undis- 
turbed, as it may not be easy to substitute any other rule, tchich would uniformly work with 
perfect equality and equity in the mass of intricate transactions connected with com- 
mercial operations." 

Kent, in his Commentaries, 3 vol. p. 65, says : 

"The joint creditors have the primary claim upon the joint fund in the distribu- 
tion of assets of bankrupts or insolvent partners, and the partnership debts are to 
be settled before any division of the funds takes place. So far as the partnership 
property has been acquired by means of partnership debts, those debts have in 
equity, a priority of claim to be discharged ; and the separate creditors are only 
entitled in equity to seek payment from the surplus of the joint fund after satisfac- 
tion of the joint debts. The equity of the rule on the other hand, equally requires that 
the joint creditors should only look to the surplus of the separate estates of the partners, 
after payment of the separate debts. It was a principle of the Roman law and it has 
been acknowledged in the equity jurisprudence of Spain, England, and the United 
States, that partnership debts must be paid out of the partnership estate, and 
private and separate debts out of the private and separate estate of the individual 
partner. If the partnership creditors cannot obtain payment out of the partnership 
estate, they cannot in equity resort to the private and separate estate, until private 
and separate creditors are satisfied ; nor have the creditors of the individual partners 
any claim upon the partnership property, until all the partnership creditors are 
satisfied." 

It is argued, however, that this doctrine was overruled, in Ohio, 
in the case of Grosvenor vs. Austin, 6 Oh. R. 104. It is true that 
the reasoning of the court in the opinion in that case is to that effect ; 
but the case decided falls within one of the acknowledged exceptions 
to the rule. Where the partnership has become insolvent, and there 
are no partnership assets for distribution, and no living solvent 
partner, it has been uniformly conceded, that the principle of the 
rule does not apply. The case of Grosvenor vs. Austin, was a bill 
in equity by the creditors of the firm of Seymour Austin, and Cal- 
vin Austin for a distributive share with the individual creditors of 
Seymour Austin out of the assets of his separate estate in the hands 
of his administrator. There were no partnership assets, and both 
partners had died insolvent. This was not a case, therefore, for the 
application of the principle under consideration ; and Judge Lane, 
in delivering the opinion of the court, said, touching this rule — " This 
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court are of opinion, that if any such rule exists it must have heen 
of frequent application, and thus have become familiar to the pro- 
fession. Yet no case is found in the books, except the one in 9 Vesey, 
and the South Carolina case, that touches such a doctrine, unless 
cases founded on the statutes of bankruptcy. A claim so novel 
in a case necessarily of such common occurrence, must be listened 
to with caution amounting to jealousy," &c. 

Touching the subject of this obiter opinion, the following remarks 
of the Supreme Court of the United States, in Murrill vs. Neill, 
are in point : " The rule in equity governing the administration 
of insolvent partnership is one of familiar acceptation and practice; 
it is one which will be found to have been in practice in this country 
from the beginning of our judicial history, and to have been generally, 
if not universally, received. This rule, with one or two eccentric 
variations in the English practice which may be noted hereafter, is 
believed to be identical with that prevailing in England, and is this : 
that partnership creditors shall, in the first instance, be satisfied 
from the partnership estate ; and separate or private creditors of the 
individual partners from the separate and private estate of the 
partners with whom they have made private and individual contracts, 
and that the private and individual property of the partners shall 
not be applied in extinguishment of partnership debts, until the 
separate and individual creditors of the respective partners shall be 
paid. The reason and foundation of this rule, or its equality and 
fairness the court is not called on to justify. Were these less obvious 
than they are, it were enough to show the early adoption and general 
prevalence of this rule to stay the hand of innovation, at this day, 
at least, under any motive less strong than the most urgent propriety." 

It has been urged, that the statute of this State relative to the 
equal distribution of the estates of deceased persons, and also the 
statute providing that all assignments of property in contemplation 
of insolvency, giving preference to creditors, had established in this 
State a policy inconsistent with the rule in question. These statutes 
were certainly never intended to have such an effect. The equality 
required by them is subordinate to the settled equities and priorities 
of different grades and classes of creditors. It was manifestly not 
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the design of these statutes to change the nature of partnership 
contracts, and abrogate the preference of partnership creditors in 
the distribution of the partnership assets. And as this was not done, 
the rule of equality adopted in equity requires the corresponding 
preference to be given to the individual creditors of each partner in 
his separate estate. 

The remaining matter for determination, in this case, involves 
the inquiry, whether in case of an indebtedness for money lent to the 
partnership by a partner, who afterwards becomes insolvent, the 
separate creditors of the latter shall be entitled therefore to a pro 
rata distribution with the partnership creditors out of the joint fund. 
It is claimed, that the liability of the firm to a partner for money 
loaned is a partnership debt, and that the individual creditors of 
that partner are in equity entitled to an equal distribution therefor 
out of the partnership property. On the other hand, it is claimed, 
that as each partner is individually liable for the debts of the firm, 
and as no partner can be allowed to participate with his own credi- 
tors in the distribution of a fund, the separate creditors of a partner, 
as they can only claim through the rights of their debtor, cannot be 
allowed such participation with the joint creditors. 

It was at one time held to be the law on the authority of adjudi- 
cations by Lord Talbot, and Lord Hardwicke, that if a partner has 
loaned money to the partnership, or the partnership has loaned 
money to the separate estate of one of the partners, according to the 
equitable rule for the distribution of assets after insolvency, in the 
former case, the separate creditors of the partner would be entitled to an 
equal share out of the joint assets to the extent of the debt created 
for the money lent ; and that in the latter case, the partnership 
creditors would be entitled to payment to the same extent, out of 
the individual estate of the partner. Ex parte Hunter, 1 Atk. 223 ; 
Story on Partn. sec. 390. But this doctrine has long since been 
overruled ; and the contrary appears to be now well settled. In 
Ex parte Lodge, 1 Ves. Jr. 166, Lord Thurlow held, that the assignee, 
on behalf of the joint estate, could not be entitled to distribution 
out of the separate estate of Lodge, for money which he had abstracted 
from the partnership, unless he had taken it with a fraudulent 
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intent to augment his separate estate. And in Ex parte Harris, 
2 Yes. & Beam. R. 210, 212 ; Lord Eldon, said, " There has long 
been an end of the law which prevailed in the time of Lord Hard- 
wicke, whose opinion appears to have been, that if the joint estate 
lent money to the separate estate of one partner, or if one partner, 
lent to the joint estate, proof might be made by the one, or the other, 
in each case. That has been put an end to among other principles, 
upon this certainly, that a partner cannot come in competition with 
separate creditors of his own, nor as to the joint estate with the joint 
creditors. The consequence is, that if one partner lends £1,000 to 
the partnership, and they become insolvent in a week, he cannot he 
a creditor of the partnership, though the money was supplied to the 
joint estate ; so if the partnership lends to an individual partner, 
there can be no proof for the joint against the separate estate ; that 
is, in each case, no proof to affect the creditors, though the indi- 
vidual partners may certainly have the right against each other. 

This doctrine proceeds upon the principle, that in the distribution 
of the assets of insolvents, the equities of the creditors, whether joint 
or separate, must be worked out through the medium of the partners; 
that creditors can only step into the shoes of their immediate debtors 
in reaching their effects where there are conflicting claims ; and that 
inasmuch as an individual partner could not himself come in and 
compete with the partnership creditors, who were in fact his own 
creditors, in the distribution of the fund, and thereby prejudice those 
who were not only creditors of the partnership but also of himself; 
therefore the separate creditors of a partner could not enforce any 
claim to a distributive share of the joint effects against the partner- 
ship creditors, which could not have been enforced by the partner 
himself for his own benefit. Story on Partn. sec. 390. The rule, 
however, that these several funds are to be thus administered as 
they stood at the time of the insolvency, is to be received with this 
important limitation, that it does not apply either, where the 
effects obtained creating the debt, were taken from the separate 
estate to augment the joint estate, or from the joint estate to aug- 
ment the separate estate, fraudulently, or under circumstances from 
which fraud may he inferred, or under which it would be implied. 
4 



50 THOMPSON vs. KEEREBEE. 

In the case before us, however, it is not pretended that the firm 
obtained the borrowed money from Murray improperly. The sepa- 
rate creditors, of Murray, therefore, are not, on account of this claim 
for money lent by Murray to the firm, entitled to participate with 
the partnership creditors in the distribution of the joint effects. 

Judgment of the common pleas reversed ; and ordered that 
the separate effects of Peter Murray he distributed pro rata first 
among his individual creditors, before any application thereof be 
made to the payment of the partnership debts of Dever and Murray ; 
and that the partnership effects be applied first to the payment of 
the partnership debts, irrespective of the claim of the partner Peter 
Murray, for money lent by him to the firm. 



In the Court of Appeals of the State of New York. 

THOMPSON, AITELLANT VS. KEEREBEE, RESPONDENT. 

1. Where in an action for damages upon an alleged libel, the judge at the trial 
instructed the jury that if they found for the plaintiff, the amount of their verdict 
was in their absolute discretion, and that such discretion was uncontrolled by 
any legal rule or recognized measure of damages, it was held erroneous. 

2. The judge should have charged the jury that if they found for the plaintiff, they 
should give such an amount of damages as in their opinion would be an adequate 
compensation to the plaintiff for the injury actually sustained by him : and if the 
libel originated in malice, in their opinion, they might give such additional dam- 
ages as they thought would justly punish the defendant. 

3. Vindictive or exemplary damages discussed. 

This was an action for a libel commenced in October, 1852. 
The complaint charges that plaintiff was a practising physician 
and surgeon, engaged in a large business as such ; and was also 
engaged in selling drugs and medicines ; and that defendant printed 
and published of and concerning the plaintiff and of and concerning 
his said business, the following malicious libel, to wit : " Strangers 



